






 
 
 



 
 
 
 
 
 
 
 
 
 



                                                                                                                                                   Attachment A 
 
 

SECTION 1813 RIGHT-OF-WAY STUDY – SRPMIC PRINCIPLES 
 
1.  Tribal Sovereignty and Consent.  The power of any sovereign government to govern the territorial 

jurisdiction of their lands is fundamental.  The power of tribes to prevent third parties from using 
tribal lands without tribal consent is a critical element of tribal sovereignty that has been reaffirmed in 
Federal and individual tribal law and policy for over 200 years.  The tribal consent requirement for the 
use of Indian tribal lands must be honored and preserved. 

 
2.   Conditions to Consent.  As with any business transaction, the tribal consent requirement includes the 

power of tribal governments to place conditions on the use of tribal lands, including conditions related 
to tribal jurisdiction, the preservation of environmental and cultural resources and beliefs, restrictions 
on the duration of use, and compensation for the best interest of the tribe and its people.  This includes 
generations unborn. 

 
3   Appropriate Deference.  As reflected in the Indian Tribal Energy Development and Self Determination 

Act of 2005, deference to tribal decision-making should remain a fundamental component of Federal 
Indian energy policy. 

 
4. No Negative Effects. Adherence to the tribal consent requirement has resulted in greater energy 

production in Indian country and thereby lower energy costs to consumers.  The tribal consent 
requirement for rights-of-way has had a negligible, if any, effect on the availability or cost of energy to 
consumers. 

 
5.   Preservation of Tribal Jurisdiction and Culture.  No right-of-way agreement or other business 

arrangement that permits third-party use of tribal land should reduce the sovereign power of a tribe 
over its lands or the activities conducted on its lands in the absence of the specific consent of the tribe.  
Further, there are concerns regarding cultural practices and preservation that any tribe will take into 
consideration when negotiating a ROW. 

 
6. Restricted Duration of Rights-of-Way.  Federal law and policy should not be changed to require 

perpetual rights-of-way or automatic renewals of rights-of-way because such changes would deprive 
tribes of management and control of their lands, tantamount to an unconstitutional taking. 

 
7. Negotiated Compensation.  As with any regular business transaction, Tribal governments should 

continue to have the right to negotiate compensation for the use of tribal land.  Negotiated 
compensation gives tribal governments a fair share of the economic benefits produced by use of their 
lands.  Such revenues help to sustain tribal governments and cultures. 

  
9. Industry Partnerships – Best Practices.  Federal law and policy should provide positive incentives to 

tribes and industry to foster partnerships and the mutual alignment of economic interests related to 
energy development, transmission and distribution.  Federal Indian law and Indian tribal self-
determination should not be diminished just because the energy industry is unwilling to negotiate a 
day-to-day business transaction with an Indian tribal government.   

 
8. National Security.  Indian nations are an integral component of energy security of the United States, 

not a threat to that security.  History demonstrates that tribes have permitted critical energy facilities to 
be used pending compensation negotiations even in cases where tribal rights-of-way have expired.  In 
addition, more Native Americans per capita serve in the United States Armed Forces that another 
ethnic group in the Nation.  Indian Country’s patriotism and service to this country is unquestionable.   

 
10.  Allottee Experience.  The creation of a Federal administrative valuation process for fixing tribal right-

of-way compensation would be an affront to tribal sovereignty and, as shown by the disastrous Federal 
management of Indian allottee resources, would be a mistake as shown in the on-going Cobell 
litigation.   It would also be an abrogation of the federal trust relationship.  Further, in the Youpee 
decision, the Supreme Court affirmed that Indian lands cannot be escheated without just compensation.  

 


